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APPENDIX 1 - Alternative Dispute ResolutionAPPENDIX 1 - Alternative Dispute ResolutionAPPENDIX 1 - Alternative Dispute ResolutionAPPENDIX 1 - Alternative Dispute Resolution

APPENDIX 1(a) Ethical Guides for Evaluators, Mediators and ArbitratorsAPPENDIX 1(a) Ethical Guides for Evaluators, Mediators and ArbitratorsAPPENDIX 1(a) Ethical Guides for Evaluators, Mediators and ArbitratorsAPPENDIX 1(a) Ethical Guides for Evaluators, Mediators and Arbitrators  

Guide 1, General RulesGuide 1, General RulesGuide 1, General RulesGuide 1, General Rules:  (a)(a)(a)(a)  The principal guide for ethical rules and considerations for Mediators,
Arbitrators and Evaluators under these rules is 28 U.S.C. § 455 that applies to judicial officers.  Section
455 has two principal substantive subsections.  Subsection (a) requires a judicial officer to disqualify
himself "in any proceeding in which his impartiality might reasonably be questioned."  Parties may
waive objection to grounds for disqualification under Subsection 455(a) only if the possible grounds for
the question about impartiality are fully disclosed.  A ground for disqualification under Subsection
455(b), however, cannot be waived under any circumstances.  

(b)(b)(b)(b) A Mediator, Arbitrator or Evaluator who believes that there might be a reasonable basis
for questioning his or her impartiality under Subsection 455(a), must disclose the basis for such belief in
a letter sent simultaneously to all counsel in the referred action.  If none of the lawyers to whom this
disclosure is made files a written objection with the Court with a copy to the Mediator, Arbitrator or
Evaluator within ten calendar days of receiving the letter, then there is no need for the assigned
Mediator, Arbitrator or Evaluator to withdraw.  If the Court receives a timely notice of objection, the
Court will appoint a different ADR panel member.
Guide 2, Disqualification under Subsection 455(a):Guide 2, Disqualification under Subsection 455(a):Guide 2, Disqualification under Subsection 455(a):Guide 2, Disqualification under Subsection 455(a):  There are five situations that clearly trigger ethical
considerations under Section 455(a).  In these circumstances, disqualification is automatic, unless the
parties freely consented after full disclosure of facts giving rise to any conflict of interest.

(1)(1)(1)(1) An appointed arbitrator, mediator or evaluator represents a party in another case
in which one of the lawyers who would appear at the ADR proceeding also represents a
party.  
(2)(2)(2)(2)  Where one of the lawyers who would appear at the ADR proceeding is involved
in another case in which one of the lawyers in the neutral’s firm (but not the neutral) is
representing a party, disqualification is not automatic.
(3)(3)(3)(3) If the Arbitrator, Mediator or Evaluator represents in some other case one of the
parties who would appear at the ADR proceeding, or the Arbitrator, Mediator or
Evaluator has been engaged by such a party to perform some other kind of service (e.g.,
to provide business advice).  
(4)(4)(4)(4) In the past, the Arbitrator, Mediator or Evaluator represented in some other case
one of the parties who would appear at an ADR proceeding, or in the past the
Arbitrator, Mediator, or Evaluator was engaged by such a party.
(5)(5)(5)(5) A lawyer in the firm in which the Arbitrator, Mediator or Evaluator currently
works represents in some other case one of the parties who would appear at the ADR
proceeding, or such a lawyer is now or has been in the past engaged by such a party to
perform any other kind of service.  

Guide 3, Disqualification under Subsection 455(b)Guide 3, Disqualification under Subsection 455(b)Guide 3, Disqualification under Subsection 455(b)Guide 3, Disqualification under Subsection 455(b):  The principal grounds for mandatory
disqualification under Subsection (b), include where the Arbitrator, Mediator, or Evaluator 

(1)(1)(1)(1) is biased or prejudiced concerning a party to this case;
(2)(2)(2)(2) has personal knowledge of evidentiary facts that are disputed in this case;
(3)(3)(3)(3) serves or has served as a lawyer in the case;
(4)(4)(4)(4) has one or more of the persons listed below serving as a lawyer in this case or is a

party to this case or is an officer, director, or trustee of a party to this case, or a
material witness in the case - i.e., children, parents, siblings, grandchildren,
grandparents, great grandchildren, great grandparents, uncles and aunts, nieces
and nephews;
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(5)(5)(5)(5) has a partner or an associate in his or her firm who is serving or has served as a
lawyer in this case;

(6)(6)(6)(6) has a lawyer with whom he or she has had a private practice in the past, or who
was associated with that lawyer, or who is likely to be a material witness in the
case;

(7)(7)(7)(7) was "in governmental employment," and the Arbitrator, Mediator or Evaluator
offered advice or served as a material witness with respect to this case, or
expressed an opinion about the merits of this case;

(8)(8)(8)(8) has directly or indirectly, or as a fiduciary, or his or her spouse, or any of the
neutral’s minor children who live with the neutral, have a financial interest in
this case or in any party to it; or

(9)(9)(9)(9) has directly, or indirectly, or as a fiduciary, or any of the persons listed in
subsection (4) of this Rule, had any kind of interest (financial or otherwise) that
could be substantially affected by the outcome of this case.

Guide 4, Additional Disclosure by Panel Members:Guide 4, Additional Disclosure by Panel Members:Guide 4, Additional Disclosure by Panel Members:Guide 4, Additional Disclosure by Panel Members:  (a)  (a)  (a)  (a)  In addition to the above circumstances, the
Arbitrator, Mediator or Evaluator shall fully disclose to all parties any other matter that may give rise to
a potential conflict of interest.

(b)(b)(b)(b) A lawyer acting as a Mediator, Arbitrator, or Evaluator in any matter under these Rules
shall explain to the parties that the Arbitrator, Mediator or Evaluator is not representing any of them
and that traditional protections of representation such as the attorney-client privilege will not apply to
the ADR proceeding.  The Mediator, Arbitrator or Evaluator shall explain the applicable confidentiality
rules for the proceeding and the extent of any required reporting.  
Guide 5, Conduct at ADR Proceedings:Guide 5, Conduct at ADR Proceedings:Guide 5, Conduct at ADR Proceedings:Guide 5, Conduct at ADR Proceedings:  In addition to the principles of Subsection 455(a) and (b), the
following ethical considerations also apply to any Arbitrator, Mediator or Evaluator under this Rule:  

(a)(a)(a)(a) The Arbitrator, Mediator or Evaluator should maintain impartiality toward all parties. 
Impartiality means freedom from favoritism or bias either by appearance, word or by action, and a
commitment to serve all parties as opposed to a single party.  The Arbitrator, Mediator or Evaluator
should refrain from entering or continuing any dispute if he or she perceives that participation as an
Arbitrator, Mediator or Evaluator would be a clear conflict of interest.  The Arbitrator, Mediator or
Evaluator should also disclose any circumstances that may create or give the appearance of a conflict of
interest and any circumstances that may raise a question as to the ADR panel member's impartiality. 
The duty to disclose is a continuing obligation throughout the process.  

(b)(b)(b)(b) Arbitrators, Mediators or Evaluators shall not use information disclosed during the ADR
proceeding for private gain or advantage nor shall an ADR panel member seek publicity from his or her
participation in any specific ADR activity in an effort to enhance his or her position.

(c)(c)(c)(c) Without the consent of all parties, a neutral shall not subsequently establish a
professional relationship with any of the parties in the matter which is the subject matter of the
proceedings.  A neutral shall not subsequently establish a professional relationship with any of the
parties in an unrelated matter under circumstances which would raise legitimate questions about the
integrity of the ADR process.  The provision on unrelated matters shall not apply to persons practicing
law with such neutral.  Chinese walls may be used where appropriate to avoid any appearance of
impropriety or sharing of any sensitive information which might raise legitimate questions about the
integrity of the ADR process.  By agreement in writing, parties to ADR proceedings may provide
otherwise as to limitations on the role of the neutral subsequent to the ADR proceeding. 

(d)(d)(d)(d) Any Arbitrator, Mediator or Evaluator is barred from taking contingency fees, or fees
other than provided by these Rules, that would give him or her a stake in the substantive outcome of the
ADR proceeding.  

(e)(e)(e)(e) Only Mediators and Evaluators are permitted to have ex parte conferences with the
parties or counsel.  
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(f)(f)(f)(f) In any personal advertisement, an Arbitrator, Mediator or Evaluator shall not make any
claims about his or her participation in the ADR program of the District Court other than the simple
statement that the neutral is a member of the ADR panel of this Court. 

(g)(g)(g)(g) A Mediator or Evaluator may suggest to any pro se litigant that such party should
consult with independent counsel for legal advice and describe the advantages of seeking this counsel.

(h)(h)(h)(h) A Mediator or Evaluator may draft a settlement agreement, but must advise and
encourage all parties to seek independent legal counsel before executing it.
Guide 6, Maintaining Records for Conflicts:Guide 6, Maintaining Records for Conflicts:Guide 6, Maintaining Records for Conflicts:Guide 6, Maintaining Records for Conflicts:  To maximize the detection of circumstances that might
give rise to concerns about ethical conflicts, each Arbitrator, Mediator or Evaluator must enter the
relevant data about each action referred to him or her under these rules, and the identities of parties and
counsel into his or her firm's system for clearing for conflicts of interests.  That system should alert the
ADR Panel member if, after originally clearing an ADR referral, a new matter that creates concerns
about conflicts is accepted by some other lawyer in his or her firm.
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APPENDIX 1(b) Suggested Conference Protocol for MediationAPPENDIX 1(b) Suggested Conference Protocol for MediationAPPENDIX 1(b) Suggested Conference Protocol for MediationAPPENDIX 1(b) Suggested Conference Protocol for Mediation

(a)(a)(a)(a) Submission of Conference Statements and Documents:Submission of Conference Statements and Documents:Submission of Conference Statements and Documents:Submission of Conference Statements and Documents:  At least five (5) calendar days
before the mediation conference, e, e, e, each party shall submit an ex parte separate conference statement
which shall specify their respective settlement positions.  Each statement is to be furnished only to the
Mediator and not to the other side.  The statements shall not be filed with the Clerk of the Court.  In
their respective statements, plaintiff(s) and defendant(s) shall make a candid assessment of the strengths
and weaknesses of both sides of the case and shall make an appraisal of the issue of liability and a status
of the parties' settlement discussions, if any.  Plaintiff's statements shall contain an assessment from
plaintiff's viewpoint of plaintiff's damages and the strengths and weakness of plaintiff's position. 
Defendant's statement shall contain an assessment of the plaintiff's damages, defendant's exposure to
those damages, and their respective strengths and weaknesses of defendant's position.  Nothing in the
way of a jury speech shall be contained in the mediation conference statements.  Each statement shall
contain an assessment of the economic cost of proceeding to trial.

Each conference statement shall contain a statement of the settlement authority extended by
the client based on the attorney's written evaluation and opinion which shall be furnished to the
respective clients in sufficient time to obtain express settlement instructions.

(b)(b)(b)(b) Presentations:  Presentations:  Presentations:  Presentations:  A party's initial presentation to a mediator shall be limited to thirty (30)
minutes a side unless there are multiple parties or unusual circumstances warranting additional time. 
Statements by counsel in a brief or in summary presentation are inadmissible in any court or evidentiary
proceeding.  The Federal Rules of Evidence do not apply at the mediation conference.  Factual
information having a bearing on the question of damages must be supported by documentary evidence
whenever possible.  The mediator may request information on the applicable insurance limits and the
status of settlement negotiations.

(c)(c)(c)(c) Additional Conference:  Additional Conference:  Additional Conference:  Additional Conference:  The mediator may schedule additional mediation conferences.
(d)(d)(d)(d) Mediator's Duties:Mediator's Duties:Mediator's Duties:Mediator's Duties:  At the mediation conference, the Mediator has the following

responsibilities:
(1)(1)(1)(1) to assist the parties in identifying areas of agreement and, where feasible, enter

stipulations;
(2)(2)(2)(2) to explore with the parties, their contentions and evidence;  
(3)(3)(3)(3) to encourage each party to estimate, where feasible, the likelihood of liability

and the dollar range of damages;
(4)(4)(4)(4) to assist the parties in identifying alternative and innovative approaches to

settlement;
(5)(5)(5)(5) to determine whether a follow-up session would contribute to the case

management process or to the likelihood of settlement; and
(6)(6)(6)(6) to advise the parties, if appropriate, about the availability of another ADR

process that might assist in resolving the dispute. 
Upon agreement of the parties, the Mediator may act as an Evaluator.



A-5

APPENDIX 1(c) Protocol for Early Neutral EvaluationAPPENDIX 1(c) Protocol for Early Neutral EvaluationAPPENDIX 1(c) Protocol for Early Neutral EvaluationAPPENDIX 1(c) Protocol for Early Neutral Evaluation

(A)(A)(A)(A) Evaluation StatementsEvaluation StatementsEvaluation StatementsEvaluation Statements:  No later than five (5) calendar days prior to the evaluation
conference, each party shall submit directly to the Evaluator a written evaluation statement.  Such
statements shall not exceed 15 pages (not counting exhibits and attachments).  The written evaluations
shall not be filed with the court and shall not be shown to the assigned judge.

(a)(a)(a)(a) Evaluation statements may include any information that counsel deems useful,
but they must:

(1)(1)(1)(1) identify the person(s), in addition to counsel, who will attend the
session as a representative of the party with the decision-making authority;

(2)(2)(2)(2) describe briefly the substance of the action;
(3)(3)(3)(3) list each witness who will testify in support of a claim or defense and

state in summary what the witness will say; each attorney shall attach to their written evaluation
statements copies of documents out of which the action arose (e.g., contracts), which would materially
advance the purposes of the evaluation session (e.g., medical or expert reports or documents by which
special damages might be determined); 

(4)(4)(4)(4) state the legal or factual issues, the early resolution of which might
appreciably reduce the scope of the dispute or contribute significantly to settlement negotiations; and 

(5)(5)(5)(5) identify the discovery that promises to contribute most to equipping the
parties for meaningful settlement negotiations.  

(b)(b)(b)(b) Parties may identify in these statements persons connected to a party opponent, e.g., a
representative of a party opponent's insurance carrier) whose presence at the evaluation session would
improve substantially the prospects for making the session productive;  the fact that a person has been so
identified, however, shall not, by itself, result in an order compelling that person to attend the ENE
session.  

(c)(c)(c)(c)  Procedure at the Evaluation Session: 
(1)(1)(1)(1)  The evaluators possess considerable discretion in structuring the evaluation

sessions, but the sessions shall be informal.  The Federal Rules of Evidence shall
not apply.  There shall be no formal examination or cross examination of
witnesses.

(2)(2)(2)(2) In each case,,,, the evaluator shall:
a.a.a.a. permit each party (through counsel or otherwise) to make an oral

presentation of its position;
b.b.b.b. assist the parties in identifying areas of agreement and, where feasible,

enter stipulations;
c.c.c.c. assess the relative strengths and weaknesses of the parties' contentions

and evidence, and explain as carefully as possible the reasoning of the
evaluator that supports these assessments;

d.d.d.d. estimate, where feasible, the likelihood of liability;
e.e.e.e. help the parties devise a plan for sharing the important information

and/or conducting the key discovery that will equip them as
expeditiously as possible to enter into meaningful settlement discussions
or to posture the case for disposition by other means;

f.f.f.f. determine whether a follow-up session would contribute to the case
management process or to settlement; 

g.g.g.g. upon request of the parties, to give an evaluation of the probable
outcome if the case is tried as to the dollar value of each claim and
counterclaim;



A-6

h.h.h.h. if the parties are interested, and upon agreement of the parties, act as a
mediator or otherwise assist in settlement negotiations either before or
after presenting his or her evaluation, and explore the possibility of
settling the case;

i.i.i.i. advise the parties, if appropriate, about the availability of another ADR
process that might assist in resolving the dispute; and

j.j.j.j. report, in writing within ten (10) days after the ENE conference, to the
ADR Coordinator:  the fact that the ENE process was completed, any
agreements reached by the parties, and the Evaluator's recommendation,
if any, as to future ADR processes that might assist in resolving the
dispute.
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APPENDIX 1(d) Protocol for Nonbinding ArbitrationAPPENDIX 1(d) Protocol for Nonbinding ArbitrationAPPENDIX 1(d) Protocol for Nonbinding ArbitrationAPPENDIX 1(d) Protocol for Nonbinding Arbitration

(a)(a)(a)(a) In addition to the procedure set forth in the Arbitration statutes, 28 U.S.C. §§ 651
through 658, at an arbitration conference under these rules, the Arbitrator may also adopt the following
measures:

(1)(1)(1)(1) Permit each party to make a brief oral presentation of its position, without
interruption, through counsel or otherwise, at the opening and closing of the
arbitration hearing;

(2)(2)(2)(2) Allow each party to call two witnesses and such additional witnesses as the
Arbitrator deems necessary to reach a decision;

(3)(3)(3)(3) Require, prior to the arbitration conference, counsel to confer with regard to
physical exhibits, including documents and reports, and reach such agreement as
is possible as to the use of such exhibits;

(4)(4)(4)(4) Admit only evidence that would be admissible at trial upon the merits.
Attorneys may summarize and comment upon the evidence, but counsel may
only make factual representations supportable by reference to discovery
materials, including depositions, stipulations, signed statements of witnesses, or
other documents, or by a representation, as an officer of the court, that counsel
personally spoke to the witness and is repeating what the witness stated to
counsel; and

(5)(5)(5)(5) Discourage objections, but entertain them if, in the course of presentation,
counsel goes beyond the limits of propriety in presenting statements as to
evidence or argument thereon.

(b)(b)(b)(b) After counsel's presentations, the Arbitrator will be given ten (10) days to provide an
abbreviated written decision on the merits.  

(c)(c)(c)(c) Although the Arbitrator's decision is nonbinding, counsel may stipulate that the
Arbitrator's decision will be deemed a final determination on the merits and the judgment may be
entered thereon.  The parties may stipulate to such other use of the decision that will aid in the
resolution of the case.

(d)(d)(d)(d) The statements at the conference, other than clearly discoverable matters and evidence,
as well as the Arbitrator's decision, shall be confidential and shall not be disclosed by any person except
as provided in Rule 27 of these Rules.
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APPENDIX 1(e) Suggested Duties of the ADR CoordinatorAPPENDIX 1(e) Suggested Duties of the ADR CoordinatorAPPENDIX 1(e) Suggested Duties of the ADR CoordinatorAPPENDIX 1(e) Suggested Duties of the ADR Coordinator 

As the Administrator of the ADR Program, the ADR Coordinator may:
(1)(1)(1)(1) oversee training for the ADR panel members;
(2)(2)(2)(2) collect and maintain biographical data with respect to members of the ADR

Panel to permit assignments commensurate with the experience, training, and expertise of the
panelists and make the list of Panelists and the biographical data available to parties and
counsel;

(3)(3)(3)(3) prepare applications for funding of the ADR Program by the United States
government and other parties;

(4)(4)(4)(4) prepare reports required by the United States government or other parties with
respect to the use of funds in the operation and evaluation of the program; and

(5)(5)(5)(5) develop and maintain such forms, records, docket control, and data as may be
necessary to administer and evaluate the program.   
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APPENDIX 2 - Speedy Trial PlanAPPENDIX 2 - Speedy Trial PlanAPPENDIX 2 - Speedy Trial PlanAPPENDIX 2 - Speedy Trial Plan
(Plan for Prompt Disposition of Criminal Cases)(Plan for Prompt Disposition of Criminal Cases)(Plan for Prompt Disposition of Criminal Cases)(Plan for Prompt Disposition of Criminal Cases)










































































































